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CRIMINAL DOCKET - OFFENSES 

DEFENDANT NAME ■ • 

Kevin S Fowler 

DOCKET NUMBER 

1888CR000598 

COUNT/ OFFENSE 

1 INDECENT A&B ON PERSON 14 OR OVER c265 §13H 

DISPOSITION DATE AND JUDGE 


DISPOSITION METHOD 

□ Guilty Plea orD Admission to Sufficient Facts accepted after 
colloquy and alien warning pursuant to C278§29D and MRCrP12 

□ Bench Trial 
□Jury Trial 

□ Dismissed upon: 

□ Request of Commonwealth □ Request of Victim 

□ Request of Defendant □ Failure to prosecute 

□ Other! 

□ Filed with Defendant's consent 

□ Nolle Prosequi 

□ Decriminalized (277 §70 C) 


OUI VICTIMS ASMT 



FINDING 


□ Guilty 

□ Not Guilty 

□ Responsible 

□ Not Responsible 

□ Probable Cause 

□ No Probable Cause 

COUNT/OFFENSE 


SENTENCE OR OTHER DISPOSITION 

□ Sufficient facts found but continued without a finding until: 

□ Defendant placed on probation until: 

□ Risk/Need or OUI D Administrative Supervision 

□ Defendant placed on pretrial probation (276 §87) until: 

□To be dismissed if court costs / restitution paid by: 


FINAL DISPOSITION 

□ Dismissed on recommendation of Probation Dept, 

□ Probation terminated: defendant discharged 

□ Sentence or disposition revoked (see cont'd page) 


I DISPOSITION DATE AND JUDGE 


DISPOSITION METHOD 

- - -- 1 

□ Guilty Plea or □ Admission to Sufficient Facts accepted after 
colloquy and alien warning pursuant to C278§29D and.MRCrP12 

□ Bench Trial 

□ Jury Trial 

□ Dismissed upon: 


□ Request of Commonwealth □ Request of Victim 1 

□ Request of Defendant 

□ Failure to prosecute 

□ Other! 


□ Filed with Defendant’s consent 

□ Nolle Prosequi 

□ Decriminalized (277 §70 C) 


FINDING 


□ Guilty 

□ Not Guilty 

n Responsible 

□ Not Responsible 

□ Probable Cause 

□ No Probable Cause 


FINE/ASSESSMENT , ISURFINE 


HEAD INJURY ASMT IRESTITUTICN 



SENTENCE OR OTHER DISPOSITION 

□ Sufficient facts found but continued without a finding: until: 

□ Defendant placed on probation until:: 

□ Risk/Need or OUI □ Administrative Supervision 

□ Defendant placed on pretrial probation (276 §87) until: 

□ To be dismissed if court costs/restitution paid by:, 


FINAL DISPOSITION : 

□ Dismissed on recommendation of Probation Dept. 

□ Probation terminatedr.defendant discharged 

□ Sentence or disposition revoked (see cont'd page) 


lUI §24D FEE . 

OUI VICTIMS ASMT 

lATTERER'S FEE 

OTHER 


(DISPOSITION DATE AND JUDGE 


DISPOSITION METHOD 

□ Guilty Plea or □ Admission to Sufficient Facts accepted after 
colloquy and alien warning pursuant to C278§29D and MRCrP12 

□ Bench Trial 

□ Jury Trial 

□ Dismissed upon: 

□ Request of Commonwealth □ Request of Victim 

□ Request of Defendant □ Failure to prosecute 

Other! 

□ Filed with Defendant's consent 

□ Nolle Prosequi 

□ Decriminalized (277 §70 C) 


FINDING 


□ Guilty 

□ Responsible 

□ Probable Cause 


□ Not Guilty 

□ Not Responsible 

□ No Probable Cause 
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SENTENCE OR OTHER DISPOSITION 
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□ Defendant placed on probation until: 
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□ Defendant placed on pretrial probation (276 §87) until: 

□ To be dismissed if court costs / restitution paid by: 


. FINAL DISPOSITION 

□ Dismissed on recommendation of Probation Dept. 

□ Probation terminated: defendant discharged . 

□ Sentence or disposition revoked (see cont’d page) 
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; INTRODUCTION ■■'; 

Mr. Fowler is charged with a single count of indecent assault and battery without consent 

in violation of GX. c. 265, § 13H, Specifically, the government alleges that Mr. Fowler assaulted 

jp* 

at the Club Gar restaurant and bar two-and-a-Mi years ago t on or about July 7, 
2016, In spite of the very public nature of these allegations, no witnesses from the crowded bar 


have come forward to corroborate 


s claims of assault. According to police reports. 


alleged sexual assault. Although the Commonwealth has known about the existence of this 
information for more than a year, this critical evidence has nntbeen collected or preserved by the 


police . 1 


and MJVs cell phones and cloud-based accounts unquestionably contain 


highly relevant and exculpatory information, the destruction or deletion of which would 


- The Commonwealth has produced only a si 
claim of indecent assault and battery. 
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preserving 
'the defense. 
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;. V . ‘ ■ ' ■■'■ ’^STATEMENT OF'IeAG-'TS VV;-. ; ; r 

In July 2016, was employed ^as a bushoy at the 0ub Car on Nantuctet Island. 

FoOowiDghis shift on July 7,2016, sought oiit a friend for the specific purpose of 

introducing him to Mr. Fowler, who was a patron at the restatuant that evening. Upon meeting 

created an entirely false persona,' He dairaed he was a 23-year-old 


Mi. Fowler, 



everything 


h In fact, aside from his name, 

- 1 ■'■ " j - j 1 

told Mr. Fowler was a lie. In point of fad, 18 years old, not 

in college and had taken a summer job bussing tables on the Island. According to 
statement m the police report, he welcomed drinks from Mr. Howler, let Mr. Fowler put his arm 
around him near the piano while they did “sing-alongs,” and even left the bar with him to smoke 


a cigarette after giving Mr. Fowler his phone number. At best, this describes two people 

j ■» J 

engaged in mutual acd consensual flirtation, nothing more. 




s unsubstantiated, after-the-fact claims of sejcnal assault are patently false. 
alleges that, following their cigarette break, he accompanied Mr. Fowler back inside to the 


crowded piano bar. There, according to 
behind his own back, placed his hand inside 


■j..V. 


IIS 


1 “.- 


■ ■■ 


's claim, Mr, Fowler purportedly reached 
H s pants and rubbed Ms un-erect penis for 

■ ■ . s .- ■ -■:'- ■■ ■ - - « -i . 4 -L- -U.T4 , B Jr .. I »■ *■ ■> . 
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flifese minutes*Sy^ific&iitly, i^i>ilLRuM0^-ta^s.%^£i. : ^i^^ri which yte^f.C9p$Ctty 


substantiates this claim. 2 


Moreover, 


s admitted actions during and immediately-affcr the,purported three* 

■.- ■■ _"■ vr■•' ■=: -0-, : '-'rNy’jfi■ L-.v"- - 

■minute encounter are completely, inconsistent with a victim of sexual assault* By s 

■'. ■'■ . .;• *■ p'ct:-<■.•'*r-‘=V ■".;;.-■■■■■ - 

own account^ he did not object to the tiieged touching he didnot ast Mr* Fpwler to stop, and he 
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did not in any way remove himself from the situation* Instead, according to 
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reaction was to text and video Snapchat his girlfriend; M.D., while Mr. Fowler was supposedly 
assaulting him. The only physical evidence produced by the Commonwealth in this case is a 
single fiaction-of-a*second video purportedly taken by 

*■ i 1 . 

show anything that could be remotely described as assaultive behavior, and it therefore does not 
support the prosecution's claim of indecent assault and battery, When Mr* Fowler excused 
himself from the piano bar to go to the restroom, the bar. 


Notably, this video does not 


According to the police reports, 


Snapchats during the course of the approximately one-hour encounter. According to M.D 


was contemporaneously reciting via text messages and Snapchats the events of the- evening 


as it progressed* Although M.D. recounted in her statement that 


apprised her of nearly 


all of the interactions between the two men during the course of their encounter. 


never. 


suggested that he had in any way been sexually assaulted. Further, according to M.Dfs statement 


to police, she received a telephone call and additional text messages from 


immediately 


following his departure from the Club Car that night. Again, M.D* indicated to the police that 


made no allegation of sexual assault. Rather, she told the police that 


1 In spite of the high-profile nature of these allegations, and the fact that ffo complaining witness' mother, Heather 
Unrih, has eaten the unusual step of investigating and attempting to interview witnesses herself, no one has come 
forward to substantiate or corroborate claims. 
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THE CELT PHONES AND CLOUD-BASED DATA CONTAIN RELEVANT AND 
EXCULPATORY INFORMATION AND MUST BE PRESERVED 

' B "l - * | • A “■ -* ■ • “ ■■ , ' " » * u ' ; ‘ ■ ' "S' 

The federal constitutional guarantee of due process makes clear that a defendant has the 
light to a fair opportunity to defend against the. State's accusations, {Chambers v. Mississippi 

■ ^ . ir - ■ ” I - - . . 

410 U S, 284j 294,) Although the prosecution does not have an affirmative duty to collect 
evidence, due process requires that the prosecution disclose to a defendant any exculpatory 
evidence in its possession. Commonwealth v, Lapage, 435 Mass* 48G ? 48S (2001), ‘This 
obligation includes evidence which provides some significant aid to the defendant’s case, 
whether it furnishes corroboration of the defendant's story, calls into question a material^ 
although not indispcasable., element of the prosecution’s version of the events, or challenges the 
credibility of a key prosecution witness ' Commonwealth v. Shipps , 399 Mass, 820, 835 (1987), 
Additionally, state discovery statutes mandate the disclosure of, inter alia, material and 
relevant police reports, photographs, and other tangible evidence In the government's possession, 
See Mass. Rules of Crim. Rule 14(a)(1)(A). Understanding that certain infoniiation that 
would otherwise be subject to this mandatory disclosure requirement may not be in the 

possession of law enforcement, the Legislature created a mechanism to ensure the preservation 
of that evidence: 


(i) Upon receipt of information that any item described in [Rule 14(a)(1)(A)] exists, 
except that it is not within the possession, custody or control of the prosecution ,,. 


^K.p, also told police that both of their groups of friends would joke wih about being Mt on by Mr. 

Fowler, and that it never seemed to bother him. 
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Mass, Rules ofCriia. 8* Rule I^^kture sought to ensure that (1) the 
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defense is made aware of potentially significant evidence known tothe prosecution; and (2) It 

prevent the destruction of relevant evidence so that a subsequeat defense subpoena m ay be 
' effective. See id. V/ ’ 


and M.D. exchanged numerous text 


s interactions with Mr* Fowler on 


- Here, according to the police reports* 

messages, phone calls, and Snapchats concerning 

... ' ' ■ ■ - '; J ' . ’ . 

the evening in question. Those text messages, phone call records, and Snapchat records are 

■ " ■ ■* ■* ■ 

material and relevant to this case and* if in the possession of the prosecution* would be subject to 
mandatory disclosure under Rule 14(a)(l)(A)(vii), To date* the Commonwealth has produced 
only a single video, which was purportedly taken from cel1 P h °ne 4 Clearly* other 

relevant and exculpatory tangible evidence remains in ^^^andMD.’s possession. That 
information is crucial to Mr. Fowler’s defense* Any text messages and Snapchats sent during and 
after the alleged incident are relevant to the issue of consent and whether lack of consent was 
fairly communicated to Mr* Fowler* Additionally* text messages consistent with statements 


provided to law enforcement are likely to reveal that 


foked about the incident with 


friends for months after the incident and that his mother is the driving force behind these 
allegations. This is exactly the type of material and relevant information Rule 14(a)(1)(E) was 
meant to protect. Accordingly, and M*D/s cell phones and associated cloud-based 


l To *i e ^ ui ft# % Commonwealth is in possession of additional tangle evidence, Mr. Fowler requests that ■ 
this inEormatjcm be produced immediately. 
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and/or cloud-based inforniadoil. SUGli aii anilysjs mil only is possible if i&e intents of Sie 


phones aid access to them are preserved now 


IV. 

CONCLUSION 


'Vo 


For the foregoing reasons. Ml Fowler respectfully requests that this Court issue an order 
and M.D. ’s cell phones and cloud-basd accounts for future inspection by 


preserving 


the defense 


For The Defendant 
By His Attorneys 


Alan h Jackson, Esq. Flo Hac Vice 


Werksman Jackson & Quinn LLP 
888 West Sixth Street, Fourth Floor 
Los Angeles, CA 90017 
T: (213) 688-0460 
F, (213) 624-1942 


(JyLiane BaJliro, Esq. (BBO #028010) 
jnliane +b alliro @nds onmiill i n a, mm 
Nelson Mullins Riley Sc Scarborough ILF 
One Post Office Square, 30th Floor 
Boston, MA 02109 
P + (617) 217-4700 
F. (617) 217-4710 


Dated: January 7, 2019 
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ORDER V: 

' . •. .. . ; ... va - ".;;. _. i- . • - • 

The above and foregoing motion is hereby GRANTID,'DEFIED : 



Alan J. Jackson, Esquire 







Defendant Kevin S, Fowler, by and his through counsel of record, Alan L Jackson of 
Werksmaii Jackson Sc Quinn LI P, moves this Court for an order to preserve the cell phones and 
associated cloud-based data of the complaining and his former girlfriend, 

MD +? which contain exculpatory information. This Motion is made on the basis that an order is 
necessary to prevent the possible destruction, deletion or manipulation of highly relevant and 
exculpatory evidence. Accordingly, defense counsel seeks the immediate preservation of (1) any 
and alfcell phones used by M,D, between My 7,2016 and present; (2) any 


' ^ cloud-based accounts associated with the respective cell phones during the pertinent time 







In support of the within motion counsel for the Mr. Fooler directs this Cpurt’ s attention 
to the memorandum of law and Affidavit of Alan J. Jackson filed berewiih. : ' 


Helpeeittlly submitted, 
ForThe Defendant: 
^'^^ttpirneys. , 


‘roHac Vice 


Alan J. Jadk: 


Werksrnan Jackson & Quinn LLP 
888 West Sixth Street, Fourth Floor 
Los Angeles, CA 90017 
T. (213) 688-0460 


Dated: January 7,2019 


liane Balliro, Esq. (BB0 #028010) 


Nelson Mullins Riley & Scarborough LLP 
One Post Office Square, 30th Floor 
Boston, MA 02109 
P. (617) 217-4700 
F.. (617) 217-4710 


CERTIFICATE OF SERVICE 

I, Alan Jackson, hereby certify that I have served the Defendant’s Motion To 
Preserve Digital And Exculpatory Evidence, by delivering a copy of same, in hand, to Michael 
Giardino, ADA, Barnstable County District Attorney’s Office, on January 7,2019. 


Alan Jackson, Esquire 
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% ' COMMONWEALTH OPMASSACHUSETTS _ ' ;A | j* 

NANTUCKET, ss DISTRICT COURT DEPARTMENT 


THE COMMONWEALTH OF 
MASSACHUSETTS 


vs. 


KEVINS. FOWLER 


) 

) 

) 

) 

) 

) 


NOTICE OF APPEARANCE 


. Kindly enter my appearance 
entitled matter. 


; in the above 


RESPECTFULLY5UBMITTED: 



lan J, Jackson, Esq. ProHac Vice 
aiackson@werksmaniacksoc.com 
Werksman Jackson & Quinn LLP 
888 West Sixth Street, Fourth Floor 
Los Angeles, CA 90017 
T. (213) 688-0460 
F. (213) 624-1942 


January 7,2019 


i 









AFFIDAVIT OF ALAN J. JACIKSQX. ESC 
UPPQRT OF MOTION TO PRESER VE DIGITAL 

EVIDENCE 


EXCULPATORY 


I, Alan J. Jackson, Esq., under oath do depose and state as follows: 

1. I represent the Defendant, Kevin S. Fowler, Pro Hac Vice. 

2. I submit this affidavit in support of Defendant’s Motion to Preserve Digital and 
Exculpatory Evidence (hereafter “Motion to Preserve”). 

3. I have carefully reviewed the discovery produced by the Commonwealth in this 
matter, including all police reports and video evidence. 

4. I did not attach a true and complete copy of the police reports or video referenced 
in the Motion to Preserve out of concern for the privacy of the persons whose names and other 
identifying information appear in those reports. A copy of these reports can be provided to the 
court upon request under seal. 

5. I believe that the factual assertions and reasonable inferences set forth in the 
Motion to Preserve fairly reflect the statements summarized in the police reports and the content 
of the video produced. 





" L . ■' ■ j : 'ife Si til 

my o^on'Ihtt jpieservauiit oJflhe cell oliones and cloM-based acfcojiliCf- ' ;; "i:' '' 

■ ■ ■• ••> : ? ■ -V; Ln ^ F ■. ! > •;;■ 

the complaining witness, ^ : ''^ 

'■ J V >ii ' v ’•—fiV l A#J:<vSS ':-*- ■ ■ r<" 

■ - ^ .■ .- .. ^4 %H-Tr ! . '. : - ■■ ■■ J| ■ ■ ■- ■ f. • ■ ■ .. ■■ ■ '■■ V. -yi ;. ■-■•n- 1 i I. , 

‘TK-- . - 1 . -OV-!*',.. l’ 


,' Vv'.’ ■ '-*J ’ ■ ':, , : -' ' ' . 

sged on My 7, 



phones and cloud-based accounts is necessary so that a forensic digital copy of the text 
messages, snapchats or other forms of communication may he obtained at a future date. Forensic 
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sending contemporaneous messages to his ex-girlfriend* M.D, throughout the night and, 
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according to M,D + , never mentioned being sexually assaulted. 


8. Preservation of the cloud account contents of both 
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necessary because the allegations date back to July 7,2016. Because of the significant passage 
of time, text messages and Snapchats that are not still on the phones may exist in a cloud-based 
storage account. ■ ■ .. . 
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9, Any text messages and Snapchats sent during and after the alleged incident are 


Defendant Text messages consistent with statements provided to law enforcement are likely to 



2 



















